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RECEIVED
Before the

FEDERAL COMMUNICATIONS COMMISSION AUG -~ 6 2003
Washington, D.C. 20554

FEDERAL COMMUNICATIGNS COMMISSION

In the Matter of OFFICE OF THE SEGRETARY

Application by SBC Commumications Inc W Docket No 03-167
for Authorization To Provide In-Region,
InterLATA Services in the States of
Mhinots, Indrana, Ohto, and Wisconsin

B

OPPOSITION OF
Z-TEL COMMUNICATIONS, INC.

Z-Tel Communications, Inc (“Z-Tel™}, by 1ts atlorneys, hereby submuts 11s
comments im response to the Public Notice (DA (03-2344) 1ssued by the Federal Communications
Commussion (“FCC” or “Comnussion”) i the above-captioned proceeding The Public Notice
mvites mterested parties to respond to the jomt Application of SBC’s operating entities to
provide m-region, interLATA services in the States of llinois, Indiana, Ohio, and Wisconsm
pursuant to section 271 of the Communications Act of 1934, as amended (the ““Act™)

L INTRODUCTION AND SUMMARY

Z-Telis a competitive local exchange carrier (“CLEC”) that offers bundled
packages of local, long distance, and cnhanced services to residential and small business
consumers using the combination of unbundled network elements (“UNEs”) known as the UNE
Platform, or “UNE-P ™ At present, Z-Tel provides integrated local, long distance, and enhanced
services to more than 200.000 consumers 1n 46 states, including lhnots, Indiana, Ohio, and
Wisconsin

By these comments. Z-Tel opposes SBC’s Application for section 271 authority
because SBC does not satisfy competitive checklist item 2, which requires that SBC provide

nondiscimmatory access to UNEs at cost-based ratcs set rates set by the public service
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contmissions © SBC [ails to satisfy checkhist item 2 by virtue of its on-gong clforts to foreclose
CLECs from obtaining UNEs at the cost-based rates set by the various state commissions, in
particular the [Thnois Commerce Commission (“1CC™) and the Indiana Utility Regulatory
Comnussion (“IURC™)  All factual statemenis contamed heremn are supported by the verification
affidavit of Ron A Walters, Vice President  Industry Pohicy of Z-Tel, who 1s primarily
responsible for Z-Tel’s co-carrier relationship with SBC 2

Because of the magnitude of billing disputes 1in Indiana and lllinois, Z-Tel
mtiated lformal dispute resolution, under the terms of 1ts interconnection agreements, tn July
2002 After a year tong negotiation, historical settlement was reached on many items  But as
pomted out later m these comments, 1t 15 very disturbing that many of the underlying billing
system problems remain and the disputes continue monthly During this negotiation, SBC
refused 1o correct the historical billing for the Indiana and [lhneis tanff flow through disputes
referenced m these comments  However, SBC has indicated duning the last few days that they
arc willing 1o re-consider adjusting these historical overcharges 1n Indiana and accepting some of
Z-Tel’s redlined changes to the SBC proposed amendment  This reconsideration appcars to be
tried to SBC’s pending 271 filings at the FCC and to Z-Tel’s Notice to file Complaint which was
recently filed with the ICC and ITURC and attached to these comments ? To the extent Z-Tel can
work these issues out with SBC on a co-carrier basis, Z-Tel commits 1o informing this

Commuission and the state commissions

47USC §271{c)2)UBX)m)
This verification affidavil is attached hereto as Tab A.

See Tab B and Tab C. attached hereto
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1. AMERITECH FAILS TO SATISFY COMPETITIVE CHECKLIST ITEM 2
BECAUSE IT UNLAWFULLY RESTRICTS CLEC ACCESS TO COST-BASED
RATES SET BY THE STATE COMMISSIONS

To demonstrate compliance with an 1tem contained 1 the section 271 competitive
checkliste including the pricing prong of checklist item 2, SBC must prove that “it currently

™ Even though

furmishes, or 1s ready to furmish, the checklist item on a nondiscriminatory basis
cach state comnussion has cstablished TELRIC-comphant UNE rates, SBC has forcclosed
CLECs [rom obtaining such rates by (1) placing artificial restrictions on the mterconnection
agreement amendment and “opt 1n” processes, (2) refusing to bill CLECs the TELRIC comphant
UNE rates filed in state UNE tanffs, and (3) mtentionally misbilling CLECs for UNEs
purchased and refusing to correct known billing errors  As a result, SBC neither “currently
furmshes™ nor 1s “rcady to furmish™ UNEs at its state commission-set, cost-based rates
Therefore, SBC has not and cannot satisfy checklist item 2°s pricing standard, and accordingly

the Comimussion should reject SBC’s Application.

A. The Commission’s Rules Obligate BOCs To Provide UNEs At The TELRIC
Rates Set By The State Commission

As the Commussion previously has noted, a BOC must charge the state

commisston-set TELRIC rate for UNEs “unless the differcnt rates could be justified by the costs

< 1a 8

incurred by the incumbent LEC ™" Indeed, the Commussion expressly has found that

“regulations permitting non-cost based discriminatory treatment are prohibited by the 1996

! Sec Application by Bell Atlunttic New York for Authorization Under Section 271 of the
Commumications Act 1o Provide In-Region, Interl. ATA Service in the State of New York,
Memorandum Opmion and Order, 15 FCC Red 3953, 3973-74 at § 52 (1999) (“Bel!
Atlantic NY Order”™), aff'd, AT&T Corp v FCC, 220 F 3d 667 (D C Cir, 2000).

Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, First Report and Order, 11 FCC Red 15400, 4 861 (1996) (subsequent history
omitted) (“l.ocal Competition Order™)
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Act "™ The Act’s cost-based pricing standard and prohtbition against non-cost based price
diserimination for UNEs further 1s codified 1n checklist item 2, which mandates that a BOC
provide “nondiscrimmatory access to network elements 1in accordance with” the cost-based
pricing standard of sectron 252(d)(1) ™’

Put another way, only 1n cases where a BOC demonstrates that 1ts forward-
looking cost of providing a UNE to a specific CLEC 1s different from the cost of providing that
same UNE to other CLEC's may a BOC assess a different rate That1s, the TELRIC cost of a
BOC s provision of UNEs to all CLECs 1s presumptively the same, and the BOC bears the
burden of demonstrating that its cost of providing UNEs to different CLECs varies

SBC has lailed to meel this burden because there simply 1s no cost-based rationale
for charging different CLECs UNE rates other than those most recently established by the state
commissions Howcever, SBC has mamtamed and continues to maintain a pohicy of price
discrimimation against competitors by aggressively slow rolling implementation of state
commussion-set TELRIC rates through classic BOC hide-the-ball strategies.

As onc examiple, at the direction of the IURC, SBC on July 18, 2003 filed
informanon “regarding the pricing upon which SBC Indiana s relying inits 271 application,”®
In that filing, SBC conceded that there 1s no singte SBC document consisting of its TELRIC
ratcs, rather the current TELRIC rates “arc generally reflected i SBC Indiana’s UNE and

1!‘)
interconnection tanffs  and are avaiiable for all new interconnection agrecments.

d 1d .Y 862
47USC §271()2)KB)1)

Cause No 41657, SBC Indrana’s Filing of Pricing Information and Motion for
Clanificatron of July 11, 2003 Entry at 1 (attached hereto at Tab D)

ld . 2 (emphasis added)
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SBC accordingly stated that 1t “*did not predicate 1ts § 271 application on a stngle
price hist contaming current rates and charges and didn't develop and provide to the FCC with 1is
apphcation a single price hist ™7 The rcason for this 1s obvious  SBC would then have to
provide CLECs with a single sct of SBC's current, state commussion-approved TELRIC prices

In any event, tor purposes of 1ts “comphance filing” with the [URC, SBC cobbled
together a price hist ostensibly to demonstrate comphance with the TURC’s order  Insofar as Z-
Tcl can tell, however, SBC does not bill CLECs from that price list, nor does SBC make that
pricc hist avatlable to CLECs n any form  Rather, SBC umilaterally picks and chooses what rates
1t applies to CLECSs, regardless of the plam fact that SBC has the same forward-looking cost of
providing the samec UNEs to all CLECs in Indiana. For example, SBC-IN 1s currently billing
some CLECs $5 34 per month for a two wire analog switch port while billing other CLECs $2.98
per month for an identical switch port. This 1s blatant rate discrimination, whrch 1s precluded
undcr checklist item 2

SBC’s discriminatory pricing policy and its various efforts to foreclose CLECs,
such as Z-Tcl, from obtamming state comnussion-approved TELRIC rates clearly violates
checklist item 2°s mandate that SBC provide nondiscriminatory access to its cost-based rates  As
demonstrated above with the Indiana example, although SBC has a single set of currently-
approved, cost-bascd rates, SBC will not make those rates available to CLECs CLECs should
not have to posture or otherwise hitigate with SBC in order to avail themselves of state

commission-determined TELRIC rates. Yet, this 1s exactly the situation SBC’s rate

discrimmation policy creates

10 Id .3
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B. SBC’s Rate Discrimination Policy Violates Competitive Checklist item 2

Fhe Act obhgates BOC's to provide UNEs at the BOC’s current, state-approved.
cost-bascd rates unless 1t can demonstrate a cost-basced reason exists for price discrimination
In spite of this clear mandate, rather than just charge CLECSs currently-effective TELRIC rates,
SBC flouts this obhgation by (1) placing artificial restrictons on the interconnection agreement
amendment and “opt in” processes, (2) rcfusing to bill CLEC's rates approved in state UNE
tartifs, and (3) mtentionally nusbilling CLECs for UNEs purchased and refusing to correct
known billing crrors  Each of thesc items are descnbed below.

i. SBC’s impermissible amendment requirements and restrictions on
“opt ins™

SBC unitaterally and impermissibly requires contract changes prior to providing
cost-based rates to competitors  In addition to unilaterally requiring contract changes prior to
mmplementmg its cost-bhascd rates, SBC places material artificial restrictions on the
mterconnection agreement amendment process and the section 252(1) opt in process n order to
maintain its price discrimination practices.

As one example, before SBC will permit CLECs to amend an interconnection
agreement 10 obtain new TELRIC rates or otherwise, SBC’s position is that CLECs must agree
to the lollowing “reservation of rights™ language

In entering mto this Amendment, the Parties acknowledge and agree that

neither Party 1s waiving any of its rights, remedies or arguments with

respect lo any orders, decisions or proceedings and any remands thereof,

includimg but not hmited 1o 1ts rights under the United States Supreme

Court’s opinion in Ferizon v FCC, et al, 535 U S. 467 (2002), the D.C
Circuit’s decision in United States Telecom Association, et al v FCC, 290
F3d415(DC Cir 2002) (“USTA decision™); the FCC’s Triennial Review
Order, adopled on February 20, 2003, on remand from the U/S7A4 deciston
and pursuant to the FCC’s Notice of Proposed Rulemaking, Review of

' l.ocal Competition Order, 49 861-62
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Section 251 Unbundling Obligations of Incumbent Local Exchange
Carsiers, CC Docket No 01-338 (FCC 01-361) (rel. Dee 20, 2001), the
FCC's Order /n the Mutter of the Local Competition Provistons of the
Telecommunications Act of 1996, 15 FCC Red 1760 (FCC 99-370) (rel
Nov 24, 1999), including its Supplemental Order Clarification (FCC 00-
[83) (rel Junc 2, 2000), m CC Docket 96-98, or the FCC’s Order on
Remand and Report and Order in CC Dockets No. 96-98 and 99-68, 16
FCC Red G151 (2001}, (rel April 27, 2001) (“ISP Compensation Order”),
which was remanded in WorldCom, fnc v FFCC, 288 F3d 429 (D C Cir
2002) Rather, mn entering into this Amendment, each Party fully reserves
all ol 1ts rights. remedhies and arguments with respect to any decisions,
orders or proceedings, including but not lmited to 1ts nght to dispute
whether any UNEs and/or UNE combinations identified 1n the Agreement
and this Amendment must be provided under Sections 251(c)(3) and
251(d) of the Act, and undcer this Agreement Notwithstanding anything to
the contrary in this Agreement and 1 addition to fully reserving its other
rights, SBC Indiana reserves s right, to the extent SBC Indiana has not
already invoked the FCC ISP tenminating compensation m Indiana and
incorporated the rates, terms and conditions of such plan 1nto this
Agreement, to exercise 1ts option at any time to adopt on a date specified
by SBC Indiana the FCC ISP termimating compensation plan, after which
date ISP-bound traffic will be subject to the FCC'’s prescribed (erminating
compensation rates, and other terms and conditions, and seek conforming
modifications to this Agreement In the event that a state or federal
regulatory or legislative body or a court of competent jurisdiction, in
any proceeding, finds, rules and/or otherwise orders that any of the
UNEs and/or UNE combinations provided for under this Agreement
and this Amendment do not meet the necessary and impair standards
set forth in Section 251(d}(2) of the Act, the affected provision will be
immediately invalidated, modified or stayed as required to effectuate
the subject order upon written request of either Party (“Written
Notice™) In such cvent, the Parties shall have sixty (60) days from the
Writlen Notice to attempt to negotiate and arrive at an agreement on the
appropriate conlorming modifications required to the Agreement 1f the
Partics are unable 1o agree upon the conforming modifications required
within sixty {60) days from the Written Notice, any disputes between the
Parties concerming the imterpretations of the actions required or the
provisions affecled by such order shall be handled under the Dispute
Resolution Procedures set forth i this Agreement '

See Tab E at ¥ 6 2 (bold added) This Indiana amendment provision 1s substantively

identical to that utilized by SBC for interconnection agreement “opt ins” pursuant to
seclion 252(1) of the Act
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‘This language 18 difficult to take for many reasons, including SBC’s insistence that a CLEC give
up rights n order to obtain SBC s cost-based 1ates, which SBC already has a pre-existing duty Lo
provide as a matter ol law.

For cxample, in the case of an interconnection agreement amendment, 1f a CLEC
wishes to obtain state commussion-set TELRIC rates, why does the CLEC have to agree that
SBC may “immediately mvahdate”™ any provision of the underlying interconnection agreement
based on SBC's unilateral revicw of the impending Trienmal Review Order, or any other order
for that matter” The answer 1s ssmple  no such obhigation exists. A CLEC has absolutely no
obhgation to give up substantive portions of its underlying interconnection agreement and related
rights of process in order to obtain state-mandated TELRIC prices. Yet this 1s exactly what SBC
requircs, and this requirement without queston results in unlaw ful rate discrimimation, which s
antithetscal to checkhist item u

SB(C’s “amendment” posibion also 15 unreasonable language because SBC does
not allow relroactive adjustments n situations when SBC has failed to implement 1ts
commisston-approved cost-based rates to all CLECs  The following language appears 1n the
Ilmots amendment that SBC requires belore 1t will flow through the ICC-approved TELRIC
rates

Notwithstanding anything (o the contrary, including anything n the

Agrcement or this Amendment (including Section 2), as between CLEC

and SBC Tllmois, in no event shall this Amendment result in the

relroactive apphication of any rate, rate element, or associated charge to

any date earlicr than the 30" day after the Amendment 1s approved by the

[CC or, 1f absent such ICC approval, the date such Amendment 1s deemed

approved by operation of law, for use between CLEC and SBC [llinois.
By way of example only and without hmiting the foregoing, if CLEC
adopted the Agrecment and/or this Amendment (**Adopting CLEC”)
pursuant to 47 U S €' § 252(1), the tanffed rates, rate elements, and
assoctated charges apphicable under this Amendment would only apply
between Adopting CLEC and SBC [lhinois prospectively beginning from

PCOL TIAZ/N 208779 | -8-



1h

the 307 day following the ICC's order approving the Adopting CLEC's

Scction 252(1) adoption or, il absent such 1CC approval, the date the

Agreement and/or this Amendment 1s deemed approved by operation of

law (“Section 252(1) Effcctive Date™), for use between Adopting CLEC

and SBC llinois  As between Adopting CLEC and SBC [1hnois, the

tan{led rates, ratc clements, and associated charges would not 1n any

manner apply retroactively prior to the Section 252(1) Effective Date, and

the Section 252(11) [.ffecetive Date shall be the same date as the Amendment

Effecive Date
Rather than provide 1ts cost-based rates on a nondiscrimmatory basis, SBC will provide its cost-
based rates only prospectinely and only after 30 days [rom approval of any such amendment by
the ICC, which can take up to 90 days Thus, SBC’s default position 1s to foreclose
rmplementation ol 1ts cost-based rates for as long as possible, and this refusal to furnish 1ts cost-
based rates to CLECSs violates checkhist item 2

ii. SBC’s unlawful refusal to bill competitors at tariffed UNE rates

In addition to placing unlawful restrictions on the avaitability of 1ts TELRIC rates
through 1ts umilateral interconnection agreement amendment pohicy, SBC — in spite of the
contrary assertions 1n 1ts Application - refuses to bill Z-Tel the comnussion approved tanffed
UNE rates. This refusal 1s yct another cffort to slow roll implementation of TELRIC-based rates
and to price discriminate agamst individual CLECs

Inits Application, SBC asserts that in Illmois, “any CLEC with an existing
intcrconnection agreement may also take scrvice under the terms, conditions, and rate
applications contamed 1 1hnois Bell’s combimations tariff ' This just 1s not the casc  Z-Tel,

for one, literally has spenl months upon months attempting to purchase UNEs at SBC’s tanffed

rate 1 fhmois and Indiana to no avait Most recently, SBC billed Z-Tel more than $157,000 1n

See 415 of SBC’s proposed “tanff flow through™ amendment, which 1s attached hereto at
Tab F

Application at 47
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charges for the month of Tuly 2003 above SBC’s TELRIC rates set by the llhnots Commussion,
which amounts to over 20% of total billed charges to Z-Tel m llhnos '™ After a protracted and
lmutless effort to negotiate a resolution of this matter with SBC, including formal dispute
resolution miated m July 2002 and as outlined by the SBC/Z-Tcl mterconnection agreements,
Z-1'el recently noticed 1ts intention to file a complant with the ICC 1n order to put an end to
SBC’s rate discrinination '

In contrast to [Thmos, SBC 1s more candid about its price discrimination pohicy in
Indiana  There, SBC will provide its commussion-approved tanffed TELRIC rates only wherce in
SBC(’s sole judgment “the parties provided for the mcorporation of tanffed rates.”'” In July 2003
alone, SBC assessed on Z-Tel more than $47,000 11 [ecs over SBC’s TELRIC rates, which
equales Lo approximately 24% of total billed charges to Z-Tel in Indiana.'® As m the case for
Hlinows, Z-Tel has noticed a complaint ugamnst SBC before the I[URC to address SBC’s unlawful

19
price discrimination

iii. SBC’s intentional misbilling of UNEs and refusal to correct
permanently known underlying rate errors

Not only does SBC place material restrictions on CLECs seeking to avail
themselves of the TELRIC rates for UNEs, SBC consistently and without notification misbills

CLECSs for these items  This knowng and mtentional misbilling forecloses CLECs from

Tab G contuins a spreadsheet showing amounts above lariffed TELRIC rates that SBC
has billed Z-Tel for both Illinois and Incdhana

I See Tab B

Apphcation at 50.

See Tab G

A copy ol the Notice of Anticipated Filing of Complamt 1n Indiana 1s attached at Tab C
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obtainimg UNE rates, and forces CLECSs into protracted “negotiations” with SBC m order to
oblain the proper rate

Two cxamples of SBC’s use of 1ts billing system to engage in unlawful pnce
disermuination are attached hereto ™ The first example demonstrates that although the 1llinois
TELRIC rate for a service order charge 1s §1 02, SBC routinely (but inconsistently) charges Z-
Tel $14 66) The sccond example demonstrates that SBC changes its “TELRIC” rate (or shared
transport (hnown as “ULS-ST”) every few months without any warning or any rationale  SBC
just changes the rate and expects Z-Tel to pay it Z-Tclis then left to fight with SBC for months
on end for billing credits 1o remedy SBC’s failures

Worse, even though SBC may actually provide bill credits at some point, SBC
rcfuses to update 1ts underlymg biiling system to correct known errors  As a result, these same
problems persist month 1n and month out with no end 1n sight *' This patent refusal to correct

known billing errors demonstrates that SBC’s conduct in this regard 1s both knowmg and willful

20

See Tab H and Tab |

Examples of thts chronic SBC failure arc attached hereto at Tab J
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I1l. CONCILUSION

As demonstrated above, Ameritech does not fully comply with pricing
requirements of competitis ¢ checklist 2 Accordingly, the Commussion should not approve the
Application untl such ume as SBC has demonstrated affirmatively that 1t has abandoned 1ts
policy of unlaw fut price discrimmnation as described heren

Respectfully submtted,

Jonathan E/Cay
Michacl B \Hazza

KELLEY DRYE& WARREN LLP
1200 Nineteenth Street, N.W
Suite 500

Washinglon, D.C 20036
(202) 955-9600

Counsel for Z-Tel Communications, Inc

August 6, 2003
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TAB A




VERIFICATION

State of Flonda:

55,

County of Hillsborough

Ron A. Walters, Affiant, being duly sworn/affirmed according to law, deposes and says that

He 15 the Vice President. Industry Policy of Z-Tel Communications, Inc. responsible for Z-Tel's
business and operational relanonship with SBC Communications Inc. and 1its affiliates.

Tha: he is authonzed 10 and does make this afhidavit for Z-Tel Communications, Inc.;

That the facts and staiements above set forth in the Opposiuon of Z-Tel Communications, Inc. to
SBC Communications [nc.’s applicauon for scction 271 authonty in Ilhimois, Indiana, Ohio, and
Wisconsin are true and correct to the best of hus knowledge, inforrnation, and belief and that he
expects Z-Tel Communications, Inc (o be able to prove the same at any heanng hereof.

zg,éf. Shpe=

Ron'A Walters
Vice President, Industry Policy
Z-Te]l Communications, Ine.

Swom and subscnibed belore me this (O day of <L' 2003

Suihe Cugaully. f

Signature of official admunistenng oath

/
My comirussion expires. 41 &4

WIAG L] wry Avousy [ ]
¥31928 20 °N
rOD Iy g wuwen Ay
LMYHNTINT Hvyes B3

—— —
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USOC SEPUC (Line Connection Sve Establishment),
USOC SEPUP (Processing Chg-Establish),

USOC UJR (Basic Line Port-Residence), and

USQC UPC (Basic Line Port-Business)

After repeated demands by Z2-Tel SBC refuses to provide credits to Z-Tel for these
excessive charges that have occurred for over two years and continues to bill Z-Tel incorrectly

As you are aware, SBC has acknowledged several billing problems in providing services
to CLECs Notably, SBC filed an affidavit with the Ilinois Commerce Comimission m its 271
procecding (ICC Docket No 02-0662) in which SBC acknowledges that 1t has engaged in
discnminatory biiling practices with CLECs for Service Order, Record Order, and Port charges:

In general, the misapphcation of charges mvolves seven specific USOCs that apply to
standalone UNE loops and standalone ports, but not to UNE combinations (i.e. the UNE-
Py When a CLEC orders a UNEP mugration, USOCs NR9F6 (Sve Ord Chrges-Record
Ord-Basic Port) and SEPUC (Line Connection Sve Establishment) should not apply to
the order Similarly, USOCs NROUU (Sve Order Charge-Init Basic Port), NR9UY
(Subseq Change Charge R Order, SEPUP (Processing Chg-Establish), UJR (Basic
Line Port-Residence), and UPC (Basic Line Port-Business) should not apply to any
UNE-P order. In the context of electronically processed orders, these charges are
normally suppressed through use of a “FID"” Nt appears, however, that, in limited
instances, these charges were not suppressed. ‘

Silver Surrebuttal Affidavit, fn 1 In thus statement, Mr. Silver acknowledges that a CLEC
ordenng UNE-P should not be billed for the rate elements that have been assessed against Z-Tel.

Moreover, SBC’s practices in assessing one rate against certain camers, and another rate
against Z-Tel s a clear and direct violation of state and federal law, including Section 13-514 of
the [Mlinots Public Utihities Act  The federal Communications Act requires that the rates for
mterconnection be established pursuant to the TELRIC pnnciples outhned by 47 US.C. §
252(d), as well as the FCC’s regulations, 47 C F R. 51 505 Moreover, other provisions of the
Act require that the rates, terms and conditions for Interconnection be nondiscriminatory:

a § 251(c) each incumbent local exchange carrier has the following duties:
(2) INTERCONNECTION.--The duty to provide, for the facilities and equipment of
any requesting telecommunications carrier, interconnection with the local

exchange camer's network—
* * *
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(D} on rates, terms, and conditions that are just, reasonable, and
nondiscnminatory, in accordance with the terms and conditions of the
agreement and the requirements of thts section and section 252.

b § 251(c)(3) UNBUNDLED ACCESS --The duty to provide, to any requesting
telecommunications carner for the provision of a telecommunications service,
nondiscriminatory access to network elements . on rates, terms, and conditions
that are just, reasonable, and nondisctiminatory. . .

c § 252(c) (c) STANDARDS FOR ARBITRATION --In resolving by arbitration under
subsection (b} any open 1ssues and imposing conditions upon the parties to the

agreement, a State comumission shall--
¥ % *

(2) estabhsh any rates for interconnection, services, or network elements
according to subsection {d), and

(d) PRICING STANDARDS.--
(1) INTERCONNECTION AND NETWORK ELEMENT CHARGES --Determinations by a

Slate commussion of the just and reasonable rate for the interconnection of
facilities and equipment for purposes of subsection (c)(2) of section 251, and the
just and reasonable rate for network elements for purposes of subsection (c)(3) of

such section-- '

(A) shall be--
(1) based on the cost (determined without reference to a rate-of-

return or other rate-based proceeding) of providing the
interconnection or network element (whichever is applicable), and

{11) nondiscriminatory

47USC §§ 251,252

Section 271 of the Federal Commumication Act also requires that, as a precondition to
receiving authonty to provide interLATA services, SBC must provide nondiscriminatory access

to network elements

These provisions of federal law make clear that SBC must price a/l network elements

made available to CLECs at TELRIC based prices, and that it may not discriminate against
CLECs 1n the rates that are charged for network elements In Michigan Bell Telephone Co. v
Strand, 305 F 3d 580 (6”‘ Cir 2002), the Court held that SBC may not charge one CLEC a rate

CHOI/KELLH/ 159006 1
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different that 1t charges to another CLEC because this would constitute discnmination,
particularly 1f the rates are assessed under the Telecommunications Act of 1996-

Amentech readily concedes that the term "nondiscriminatory” means that 1t
cannot discnminate among CLECs or between CLECs and 1tself in the provision
of unbundled network elements

305 F 3d at 591, cuting § 218 of the FCC First Report and Order, CC Docket No 96-98,

[lhnois faw similarly prohibits SBC from assessing one rate against one CLEC, while
assessing a different rate against another CLEC 220 ILCS 5/13-505 2. Moreover, Section 13-
801 requires that SBC provide network elements to CLECs at cost-based rates, and on terms that
do not discrimuinate 220 ILCS 13-801(a); (g) In addityon, any rate element made available by
SBC that 1s contained 1n its tariffs must be provided to all CLECs on the same rates, terms and
conditions

Sec 13-5054 Provision of noncompettive services

(a) A telecommunications camer that offers or provides a noncompetitive service,
service element, feature, or functionality on a separate, stand-alone basis to any customer
shall provide that service, service element, feature, or functionality pursuant to tariff to all
persons, including all telecommunications carmers and competitors, m accordance with
the provisions of this Article /

220 ILCS 5/Section 13-505 4.

Z-Tel’s Interconnection Agreement also requires SBC to apply tanff rates to the network
elements purchased by Z-Tel SBC shall “take all steps reasonably necessary to ensure that such
SBC/CLEC Interconnect Tanff” would be applied to Z-Tel  SBC 1llinois/Z-Tel Interconnection
Agreement, Article XXIX 2 Tanffs The agreement also requires SBC to provide retroactive
adjustments “such amended or new rates, charges or prices shall be effective as 1f such rates,
charges and prices were onginally established in the applicable TELRIC Order 7 (Prnicing
Schedule — Illinois, Page PS-1, Footnote 1)

The rates that SBC 1nitially incorporated 1nto 1ts Interconnection Agreements are a direct
result of the Commussion’s deciston in ICC Docket No 96-0458, which established recurring
rates for interconnection pursuant to the 47 U S C § 252(d) These rates were later
supplemented and/or modified through the Commussion’s orders in ICC Docket No. 00-0700
The nonrecurring rate elements for SBC’s charges were established 1n ICC Docket No. 98-0396
These proceedings modified the applicable rate for unbundled network elements under Section

CHOIKELLH/ 159006 1
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252(d) of the federal Communications Act. Therefore, SBC has an obligation under state and
federal taw to assess only those rate elements that were adopted by the ICC 1n these proceedings

Notwithstanding the foregoing, SBC has assessed rate elements against Z-Tel that are
mconsistent with the apphcable [CC order For example, the ICC held in ICC Docket No 00-
0700 that the appropnate TELRIC rate for a residential line port 1s $2.18. However, SBC
continues to assess Z-Tel with a rate of $5.01, and will not provide Z-Tel with a credit of these
overcharges

Z-Tel has attempted to resolve this continuing dispute on many, many occasions through
the normal dispute resolution channels with SBC. As recently as July 16, 2003, Ron Walters
sent a letter to SBC requesting that SBC provide credits to Z-Tel to reflect the nondiscriminatory
rates adopted by the ICC, and that SBC modify its billing practices to immediately assess the
legal rate

In our opimon, SBC’s billing practices are a direct violation of Sections 251, 252, and
271 of the federal Communications Act, the Thnois Public Utilities Act, and Z-Tel’s
Interconnection Agreement

SBC’s continued refusal to properly bill Z-Tel is having a substantial adverse effect on Z-
Tel’s ability to manage tts accounts, and 1s adversely affecting Z-Tel’s ability to provide service
to 1ts customers Z-Tel hereby notifies SBC that should this problem not be resolved within the
next forty-erght (48) hours, Z-Tel reserves the night to file a complaint at any time thereafter with
the [llinots Commerce Commussion pursuant to Section 13-515 of the Act

Plcase contact me as soon as possible so that we may make arrangements to cure this
unlawful practice 1n a way that 1s satisfactory to Z-Tel

Sincerely,

=

HTK ¢b
ce Ron Walters
Tom Koutsky
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Purswan: o 170 DA 7-7-30 Z- Lol Communieations, Inc (Z-Tel) provides notice to SBC Indina
(SBOthat iomay atans tme alter ten busimess Jas~ file o complant wathy the Indiana Utlity Regulalory
Cormmssion (10 RC o conmmssion alieaine vialation of an micrconneetion-related commussiaon order

SBC refuses to comply wath the order approved by the TURC sn Catse No 0611, Phase 1, on
March 29 2002 ¢Orda ) e patticular, SBC retuses to comply with the Order’s requuirernents that SBC
tart the tates estabbished by the Order and provide those rates o competitors such as Z- Tel Ocder at 59-
61 The complamt sl addiess SBCTS violations of the Order that occurred and stll are occurring

Fhe violation resulis rom SBC '~ tefusal o prov ide commission-ordered recurrmg and non-recurtimg
pates for Unbondled Nenwork Elements TLNE sy to Z- el Although SBC provides the commussion-ordered
rates to ather compennve carrers, SBC has illed and continues o il Z-Tel the meorrect rates

tmoueh the formal dispute resolunion mechanisms mibintarconnection agreements Mostiecently on July
16,2003 7-Tel sent SBC a leter agaimn seehing resolution of these disputes SBC has not responded in
withinwe 1o that letter and the parties has e been unable to readly any agreement

Simce July 2002, Z-Tel has attempted o resobve these disputes, along with many other bitling disputes,

SBCs conduct directly allects Z-Tel's abithty to provide uninteriupted service fo its customers
and or precludes the provisionmy ot service, windh eatitles thus dispute to expedited review  Specifically,
gsatesult al SBO s refusal w charge Z-Tet the commiswon-ordered LNE rates. Z-Tel 1 overchareed and
also s pay iy hicher rates than other similarly sitwated carners that pay the commission-eidered rates
S comtimued violanon of the Order s discrmunatony aind imposeas an untan competitin e desadvantage
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